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Bef ore GARWOOD, W ENER and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

The M ssissippi cities and counties that belong to the Pine
Belt Regional Solid Waste Managenent Authority (the Authority)
enacted solid waste flow control ordinances requiring that all
solid waste collected within those cities and counties be di sposed
of at facilities owned by the Authority. Pl ai ntiffs-appell ees,
National Solid Wastes Managenent Association (NSWH), BFI Wste
Systens of Mssissippi, LLC (BFlI), and Wste Managenent of
M ssissippi, Inc. (Waste Managenent) (collectively, plaintiffs),
filed this suit against defendants-appellants, the Authority and
its nmenber cities and counties, claimng that the flow control
ordi nances violated the dormant Commerce C ause. Def endant s-
appel lants now tinely appeal the judgnent, rendered after a bench
trial, declaring the flow control ordinance invalid under the
dormant Commerce Clause and enjoining their enforcenent. e
dismss plaintiffs’ conplaint in part for want of standing and with
respect to the remainder we reverse and render judgnent for
def endant s—appel | ant s.

Facts and Proceedi ngs Bel ow

In 1989 and 1990, several cities and counties in South
M ssi ssi ppi devel oped a naster plan for the managenent of the solid
waste in the region. The goal of the plan was to develop an

environnental | y-sensitive and cost-effective program for the



di sposal of the region’'s solid waste. Anmong ot her things, the
master plan recommended the creation of a regional solid waste
managenent authority and the construction of a regional landfill.
In 1992, the Authority was fornmed and the plan was adopted. At
that tinme, the Authority was nade up of five counties (Covington
Jones, Perry, Forrest, and Lamar) and three cities (Petal, Laurel,
and Hattiesburg) in Mssissippi (collectively, the Menbers). By
the time this suit was filed, Forrest and Lamar Counties had
W thdrawn fromthe Authority.

In 1992, the Authority issued a request for proposals (RFP) to
interested parties, including plaintiffs BFI and WAst e Managenent,
regarding the regional landfill. Proposals were to be given for
two options: 1) to own, design, permt, build, and operate the
landfill for thirty years or 2) to equip and operate the | andfil
for seven years, wth the Authority building and owning the
landfill. The RFP included an esti mated vol une of di sposable solid
waste that would be generated in the geographic area conprised by

the Menbers! and a statenent that “[u]pon request, the Authority

1 The 1992 RFP estimated the annual volume of disposable waste in the
Region to be 153,000 tons. That estinmate, however, was derived before Forrest
and Lamar Counties withdrew from the Authority. After these two counties
wi t hdrew (which was prior to July 2002), the projected volune of waste for the
Aut hority’s Regi on woul d have been about 129, 000-130, 000 tons per year.

When creating the master plan and issuing the RFP, the Authority
contenplated, at least inplicitly, that all solid waste generated within the
Regi on woul d be di sposed of at the landfill that was the subject of the RFP. The
Authority’s landfill is, and always has been, the only “Subtitle D' |andfill
within the Region. A Subtitle Dlandfill is one that is conpliant with federal
regul ations, issued pursuant to Subtitle D of the Resource Conservation and
Recovery Act of 1976 (RCRA), 42 U.S.C. 8 6941, et. seq., setting the criteria for
sanitary landfills.



will require each [Menber] . . . to adopt and enforce a flow
control ordinance in order to assure that the entirety of the .

waste stream generated within the [geographic area conprised by
the Menbers] will be managed and di sposed of at the [Authority’s
landfill].” Five proposals were received, including fromBFI and
Wast e Managenent. Enviro, a conpany headquartered in Laurel,
M ssi ssippi, submtted the lowest bid for Option 2, but did not
submt a bid for Option 1. The Authority analyzed the bids,
decided to owmn the landfill, and began i npl enentation di scussi ons
with Enviro prior to actual contract negoti ations.

In 1996, the Authority issued revenue bonds to finance the
construction of the landfill and three transfer stations.? Also in
1996, Enviro signed a contract with the Authority to operate the
Authority’s landfill,® located in Perry County and conpleted in
1997, and transfer stations. The initial termof the contract was
for the life of the first landfill cell or seven years, whichever
was | ess, and was to be automatically extended for one-year terns
so long as both parties nmutually agreed. In 2000, the Authority
refinanced the 1996 bonds and issued additional bonds to finance

the construction of a second cell at the landfill.

2 Waste collecting trucks often unload waste locally at a transfer station
until the waste is transported to a landfill for final disposal

S Enviro provides the | abor, managenent, supplies, equi prent, and i nsurance
for the landfill and operates the scales and perfornms all naintenance at the
landfill.



The Authority generates revenue by collecting fees for the
di sposal of waste at its landfill and transfer stations. Thus the
Aut hority’s generation of revenue i s based on the anount of garbage
that it receives at its facilities. To the extent that the
Authority is unable to generate sufficient inconme to neet its debt
paynments, the Menbers are obligated to nake up the shortfall.

Fromthe tinme the landfill opened, the volunme of refuse that
passed through and to the Authority’s facilities was significantly
| ess than the total anmount of potential waste generated in the area
conprised by its Menbers. Al t hough the Authority’s issuance of
bonds was based on a projected volunme of 140,000 tons per year, in
fiscal year 1998 the landfill’s volunme had reached only 105, 305
tons and in fiscal year 1999, the volune dropped to 96,032 tons.
In 1999, in an attenpt to increase its trash collection, and
therefore its revenue generation, the Authority extended the
service area of the landfill to include a total of 22 counties,
which allowed the Authority to receive waste at its landfill from
t he additional counties which were not Menbers.* Wile the vol une
of trash deposited at the landfill increased with the expanded

service area, it reached a high of only 129,017 tons in fiscal year

4 According to its contract with the Authority, Enviro was obligated to
bring to the Authority’'s landfill all the waste it collected within a 75-nmile
radius of the landfill. The area conprised by the 22 counties roughly
corresponds to this 75-mle radius. The flow control ordi nances, however, apply
only to the three counties and three cities that are Menbers of the Authority.
When the Authority first created its plan for the landfill, the service area
included only the five original menber counties (Covington, Jones, Perry,
Forrest, and Lanar); the expanded service area added an additional 17 counties.
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2000, with the tonnage decreasing thereafter (to 108,625 in 2001
and to 95,205 in 2002).

Due to an insufficient flow of rubbish through and to its
facilities, the Authority realized that, at the current vol unme of
waste, it would not be able to nmake its July 1, 2004 bond paynent.
Believing that its facilities needed nore garbage to renai n vi abl e,
the Authority adopted a resolution on July 10, 2002, directing its
Menbers to adopt flow control ordinances requiring that al
muni ci pal solid waste generated within the then Menber counties
(Covington, Jones and Perry) and cities (Petral, Laurel and
Hatti esburg) respectively [collectively, the Region] be transported
to its landfill or one of its transfer stations.® Each Menber
enacted identical ordinances, each applicable only within the
geographic area of the particular enacting Menber, wth Septenber
1, 2002, as the effective date.® Each ordinance provided that
nonconpl i ance therewith would constitute a m sdeneanor.

Follow ng the enactnent of the ordinances, plaintiffs on
August 29, 2002 filed this suit against the Authority and its

Menbers, seeking declaratory, injunctive, and nonetary relief under

5 According to testinony at trial, the anmount of trash currently |eaving
the Region is between 50,000 to 70,0000 tons per year; if this trash were
directed to the Authority’s landfill, the tonnage disposed of at the landfill
woul d |i kely be over 140,000, roughly the anobunt needed to neet the Authority’s
debt obligations.

6 The flow control ordinances were subsequently reenacted in Septenber,
Cct ober, and Novenmber of 2002.



42 U.S.C. 8§ 1983.7 Plaintiffs BFI and Waste Managenent coll ect,
process, and di spose of comercial and residential solid waste and
currently ship the trash they collect wthin the Region to
landfills and transfer stations that they either own and operate or
that are owned and operated by affiliated conpanies. At the tine
of the suit, solid waste collected by BFI and Waste Managenent
wthin the Region was and had been eventually transported to
landfills outside of the Region, but within M ssissippi; none of
such waste was (or had been) transported outside of M ssissippi
(nor did any of it originate as waste outside of M ssissippi).?
The flow control ordinances would require that BFI and Wste
Managenent di spose of waste they collect wthin the Region only at
the Authority’s landfill in Perry County.

After the filing of the conplaint, the parties agreed that the
enforcenment of the ordi nances woul d await the outcone of the case.
I n Cctober 2002, the M ssissippi State Attorney General intervened
on behalf of Mssissippi to defend a potential constitutional

challenge to the Mssissippi statute pursuant to which the

" Pine Belt Waste Systens, LLC, also joined with plaintiffs in bringing
this suit. Pine Belt Waste, however, was voluntarily dismssed as a plaintiff
on Novenber 25, 2002, prior to trial.

8 Although the Authority’s landfill is the only Subtitle DIlandfill within
the Region, see supra note 1, the landfills to which BFlI and WAaste Managenent
currently haul garbage generated within the Region are Subtitle DIandfills. BFI
currently hauls waste collected within the Region to its landfill in Mdison
County, M ssissippi, and Wast e Managenent hauls its waste to a landfill owned and
operated by an affiliated conpany in Scott County, M ssissippi.
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Authority was authorized to direct its Menbers to enact the flow
control ordinances. See Mss. CobE. ANN. 8§ 17-17-319(2).

Trial was held in Decenber 2002 before the district judge
W thout a jury. After the trial, but before a decision was
rendered, Perry County filed a nmotion to dismss for |ack of
jurisdiction based on the “adequate state grounds” doctrine. Also
followng the trial, the district judge recused hinself on his own
nmotion, and the matter was subsequently properly assigned, wth
consent of the parties, to a magistrate judge for decision. On
April 23, 2003, the magistrate judge denied the notion to dismss
and issued findings of fact and conclusions of law and an
acconpanyi ng | udgnent, deciding that the ordinances were
unconstitutional under the dormant Commerce C ause and enj oi ni ng
their enforcenent.® Defendants on May 22, 2003, tinely filed their
noti ce of appeal.

Di scussi on
Def endants contend that the flow control ordinances do not

violate the dormant Commerce O ause. W dismss the dornmant

® No dammges were awarded. Wile the judgnent purports to generally award
“attorneys fees,” no amount thereof is stated in the judgnment (or in the findings
and conclusions) and we are informed by the parties that plaintiffs have in
substance waived attorneys fees under this judgnent by failing to file any
evi dence of the amount of attorneys fees or any notion in connection therewith
as contenplated in FED.L. R CGv. P. 54(d)92) and the |ocal rules.

10 Defendants also contend that the district court |acked jurisdiction
because plaintiffs did not appeal the Menber counties’ and cities’ adoption of
the ordi nances to a state circuit court as authorized by Mss. Code Ann. 11-51-
75. See Benedict v. Cty of Hattiesburg, 693 So. 2d 377, 380 (M ss. 1997); Falco
Lime Inc. v. Mayor & Aldermen of City of Vicksburg, 836 So. 2d 711, 716 (M ss.
2002). W reject that contention. The instant suit is one under 42 U S.C. §
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Comrerce Clause claimin part for | ack of standing and reverse with
respect to the remainder of the claim

A St andard of Revi ew

Revi ew of questions of constitutional lawis de novo. United
States v. Henm ngson, 157 F.3d 347, 355 (5th Cr. 1998). The
magi strate judge’'s findings of fact, however, are reviewed for
clear error. City of New Oleans v. Mun. Adm n. Servs., Inc., 376
F.3d 501, 506 (5th G r. 2004).

B. Dor mant Commerce C ause Anal ysi s

Al t hough the Commerce C ause is an affirmative grant of power
to Congress, US. Const. art |, § 8 «cl. 3, the Suprenme Court has
interpreted the clause to contain a negative aspect, the so-called
“dormant” Commerce Cl ause. Dickerson v. Bailey, 336 F.3d 388, 395
(5th Gr. 2003). The dormant Commerce C ause “‘ prohi bits econom c
protectionismthat is, regulatory neasures designed to benefit
in-state econom c interests by bur deni ng out-of-state
conpetitors.”” I1d. (quoting Womng v. Cklahoma, 112 S.C. 789,

800 (1992)).

1983 seeking declaratory and injunctive relief against |ocal governnent
ordi nances adopt ed under col or of state | awon the ground that the ordi nances are
invalid under and contrary to the United States Constitution. See Dennis v.
Hi ggins, 111 S. . 865 (1991); National Private Truck Council v. Cklahoma Tax
Comin, 115 S. . 2351, 2353-54 (1995). “Wen federal clains are prem sed on 42
USC § 1983 . . . we have not required exhaustion of state judicial or
admnistrative renedies.” Steffel v. Thonpson, 94 S. C. 1209, 1222 (1974). See
also Self-Ins. Inst. of Arerica, Inc. v. Korioth, 993 F.2d 479, 482 (5th Cr.
1993).



We begin our dormant Commerce C ause analysis by asking
whether the ordinances “(1) facially discrimnate against
out-of-state economc interests, or (2) regul ate evenhandedly and
thereby evince only an indirect burden on interstate comerce.”
D ckerson, 336 F.3d at 396. In other words, we ask whether the
ordi nances “reflect[] a discrimnatory purpose or nerely a
discrimnatory effect.” 1d. “Although . . . there is no clear
line of separation between these tw” <classifications, “the
threshold determnation is significant if only because it
establi shes the constitutional standard of review ” |d. (internal
gquotations and citations omtted).

Regarding the first category, “[s]tate laws discrimnating
against interstate commerce on their face are virtually per se
invalid.” Id. (internal quotations and citations omtted). The

ordinance will be unconstitutional unless the state actor “can
denonstrate, under rigorous scrutiny, that it has no other neans to
advance a legitimate |l ocal interest.” 1d. (internal quotations and
citations omtted). “At a mninmm such facial discrimnation
i nvokes the strictest scrutiny of any purported legitinmate | ocal

purpose and of the absence of nondiscrimnatory alternatives.”

Hughes v. Gkl ahoma, 99 S.Ct. 1727, 1737 (1979). “Under this strict

scrutiny, . . . the state bears the heavy burden to rescue its
statutes.” D ckerson, 336 F.3d at 396 (internal quotations and
citations omtted). “This burden is stringent” and the statute at
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issue is “generally struck down . . . wthout further inquiry.”
Id. (internal quotations and citations omtted).

Wth the second category—the “evenhanded statutes” that
effectuate a legitimate local interest and that only incidentally
af fect interstate comerce—we apply the “Pi ke bal ancing test.” The
statute will be upheld unless the burden it inposes on interstate

commerce is clearly excessive in relation to the putative | ocal
benefits.”” 1d. (quoting Pike v. Bruce Church, Inc., 90 S.Ct. 844,
847 (1970)).

The magi strate judge struck down the fl ow control ordi nances,
finding themto be to be facially discrimnatory against interstate
comerce. The magi strate judge al so determ ned that the ordi nances
woul d not pass the Pike test, assum ng arguendo, as defendants
argued, that the ordinances were not facially discrimnatory.

C. Plaintiffs’ Standing

Bef ore we consider the nmerits, we nust first determ ne whet her
plaintiffs BFI and WAst e Managenent have standing to chall enge the

fl ow control ordinances.! Although defendants have not explicitly

rai sed the i ssue of standing, we may consider it sua sponte. Bauer

' As a not-for-profit trade association that represents the interests of
the private waste services industry and of which BFI and Waste Managenent are
nenbers, plaintiff NSWWA' s standing is on this record entirely dependent upon
whet her BFI and Waste Managenent having standing. See Public Ctizen, Inc. v.
Borer, 274 F.3d 212, 219 n.5 (5th Cr. 2001) (stating that “organizational
standing requires, . . . that individuals have standing to sue in their own
right”). NSWVA took absolutely no active role in this litigation and has not
subm tted anything to establish its standi ng i ndependent of that of BFI and Waste
Managenent .
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v. Texas, 341 F. 3d 352, 357 (5th Cr. 2003). Qur standi ng anal ysis
consists of constitutional and prudential conponents.
1. Constitutional Standing

“To nmeet the constitutional standing requirenent, a plaintiff
must show (1) aninjury in fact (2) that is fairly traceable to the
actions of the defendant and (3) that likely will be redressed by
a favorable decision.” Procter & Ganble Co. v. Ammay Corp., 242
F.3d 539, 560 (5th Gr. 2001) (citing Bennett v. Spear, 117 S.C
1154, 1161 (1997); Lujan v. Defenders of Wldlife, 112 S.Ct. 2130,
2136 (1992)).

Plaintiffs nmeet the constitutional, or Article Ill, standing
requi renents. Because of the flow control ordinances, plaintiffs
w Il not be able to ship the garbage they collect within the Region
to the landfills of their choice and, as a result, wll be forced
to pay a “tipping”'? fee at the Authority’s landfill. Testinony at
trial indicates that plaintiffs’ cost to dispose of waste at the
Authority’s landfill, including the tipping fee and the

transportation cost, would be higher than their current cost.?

2 1n garbage parlance, “tipping” is used in place of the less-refined
“dunpi ng.”

3 1n addition to a sinple conparison of current costs against the costs
under the fl ow control ordi nances, other testinony supports plaintiffs’ clai mof
hi gher costs. The ordinances preclude plaintiffs from operating an
“internalized” busi ness—eaning that they collect, transport, and di spose of the
waste using their own facilities. Testinobny at trial suggests that such a nethod
of operation achi eves the best econony of scale for a waste collector. Further
BFI and Waste Managenent would face a reduced vol une of waste at the transfer
stations to which they currently haul waste fromthe Regi on, because they nopst
I i kel y cannot economically segregate at the transfer station the waste that cones
fromwithin the Region fromthat which cones fromoutside the Region. The result

12



Thus, plaintiffs have an injury (higher operating costs) that is

traceable to the ordi nances enacted by defendants and whi ch woul d

be renedied if we rule that the ordi nances are unconstitutional.
2. Prudential Standing

The nore difficult question is whether plaintiffs neet the
prudential standing requirenents. The goal of the prudential
standing requirenents is to “determ ne whether the plaintiff ‘is a
proper party to invoke judicial resolution of the dispute and the
exercise of the court’s renedial powers.”” Procter & Ganble, 242
F.3d at 560 (quoting Bender v. WIllianmsport Area Sch. Dist., 106
S.Ct. 1326, 1334 n.8 (1986)).

“These judicially created limts concern whether a

plaintiff’s grievance arguably falls within the zone of

interests protected by the statutory provisioninvokedin

the suit, whether the conplaint rai ses abstract questions

or a generalized grievance nore properly addressed by the

| egislative branch, and whether the plaintiff 1is

asserting his or her own legal rights and interests

rather than the legal rights and interests of third

parties.” Procter & Ganble, 242 F.3d at 560.

The key inquiry for prudential standing in this case is
whet her the injury of which plaintiffs conplainis “arguably within
the zone of interests to be protected” by the dormant Conmerce
Cl ause, the “constitutional guarantee in question” here. Ass’n of

Data Processing Serv. Ogs., Inc. v. Canp, 90 S.C. 827, 830

(1970). See al so Boston Stock Exch. v. State Tax Commin, 97 S. C

of the reduced volune at the transfer stations would be an increased operating
cost per ton.
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599, 603 n.3 (1977) (applying the zone of interests test in the
context of the dormant Commerce Clause). The facts of this case
requi re that we anal yze the zone of interest questionin two parts:
We nust determ ne whether plaintiffs have standing to chall enge t he
flow control ordinances as being facially discrimnatory against
out-of-state economc interests or whether they can nerely
chal l enge the ordinances as being excessively burdensone to

i nterstate conmerce.

a. Facially Discrimnatory

The two-staged anal ysis for dormant Conmerce Clause clains is
instructive as to the relevant zone of interests to be protected.
First, wwth respect tolaws that facially discrimnate agai nst out -
of -state economc interests, the dormant Comrerce C auses seeks to
prot ect against | ocal econom c protectionismand retaliation anong
the states. C & A Carbone, Inc. v. Town of O arkstown, NY., 114
S.C. 1677, 1682 (1994) (“The central rationale for the rule
agai nst discrimnationis to prohibit state or nunicipal | aws whose
object is |local economic protectionism laws that would excite
those jealousies and retaliatory neasures the Constitution was
designed to prevent.”). In this context, discrimnation “sinply
means differential treatnment of in-state and out-of-state economc

interests that benefits the fornmer and burdens the latter.” O egon
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Waste Sys., Inc. v. Dep't of Envtl. Quality of the State of O.,
114 S. Ct. 1345, 1350 (1994).

We conclude that plaintiffs’ injury does not fall within the
zone of interests to be protected by the dormant Commerce O ause
wWth respect to ordinances that are alleged to facially
di scrim nate against out-of-state econom c interests. The fl ow

control ordinances nandate that any waste generated within the

Region be transported to the Authority’s landfill or transfer
stations. In effect, the ordinances prohibit the export of any
waste outside of the Region, including out of state. However,

these plaintiffs do not ship (and, so far as the record shows, have
never shipped) any waste they collect within the Region to any
| ocation outside of M ssissippi, nor do they ship (and, so far as
the record shows, have never shipped) any waste from outside of
M ssissippi to the Region. Plaintiffs also have not even all eged
that they have any plans to do so,! and have not suggested that
sone other party currently ships waste fromthe Regi on outside of
M ssi ssippi, or has plans to do so, or that any out-of-state waste
processor receives (or has plans to receive) any of the Region’s

waste out of state. In sum plaintiffs’ injury is not related to

14 Stone County, a M ssissippi county that is now within the Authority’s
expanded service area, see supra note 4, has voted to join the Authority, and the
Authority has agreed in principle; however, the required ultimte contract
bet ween the two had not been finalized by the tine of the trial. Waste collected
in Stone County by BFI is currently shipped to a landfill in A abama. As Stone
County has not enacted any flow control ordinance and is not a party tothis suit
(and as none of the here chall enged ordi nances is applicable to waste col |l ected
in Stone County), we will not consider the fact that waste from Stone County is
actual |y shipped out of state.

15



any out-of-state characteristic of their business.?®® Thus,
plaintiffs do not have standing to chall enge the ordi nances on the
basis of a claimthat they are facially discrimnatory agai nst out -
of -state interests.® As such, we express no opi ni on about whet her
the ordinances would pass the facially discrimnatory test if

chal | enged by a proper plaintiff.

15 W al so observe that both BFI and Waste Managenent have their principal
pl ace of business in Mssissippi. Nothing in the flow control ordinances turns
on the principal place of business or the place of incorporation or the
citizenship of any generator, disposer or handler of waste (or otherw se).

6 W\ note that our conclusion that plaintiffs do not neet the prudenti al
standing requirenent differs fromthat in two opinions fromour sister circuits.
See On the Green Apartnents LLCv. Cty of Tacoma, 241 F. 3d 1235 (9th Cr. 2001);
Houlton G tizens’ Coalition v. Town of Houlton, 175 F.3d 178 (1st Cr. 1999).
In On the Green and Houlton, the plaintiffs did not allege that they di sposed of
their waste out of state or that they had plans to do so. On the Green, 241 F. 3d
at 1241-40; Houlton, 175 F.3d at 183. Nevertheless, both the Nnth Grcuit and
the First CGrcuit concluded that the plaintiffs net the prudential standing
requirenents.

We disagree with the analysis in this aspect of On the G een and Houl ton.
In On the Geen, the NNnth Crcuit concluded that because the plaintiff alleged
only an intrastate burden, the “Comrerce O ause [was] not at all inplicated.”
On the Green, 241 F.3d at 1242. W fail to see how the plaintiff’'s alleged
injury could even arguably fall within the zone of interests to be protected by
t he dornmant Commerce C ause when the court concluded that the case did not even
implicate the Commerce d ause. See id. at 1242 (Reavley, J., dissenting).
Further, the Ninth Circuit seens to have confused the redressability requirenment
for constitutional standing with the zone of interests test. The Ninth Crcuit
concluded that the plaintiff’s injury was “related to the purposes underlyingthe
Commerce O ause” because the “injury would be renedied if [the plaintiff] could
take its garbage outside the city.” 1d. at 1241 (enphasis added). The fact that
an injury would be renedied if the ordi nance was struck down does not nean that
the grievance falls within the zone of interests to be protected by the dornant
Commerce O ause, particularly when there was no allegation of any interstate
bur den. Under the Ninth Circuit’s rationale in On the Geen, the zone of
interest test and the redressability requirement would essentially be the sane.

In Houlton, the First Crcuit concluded that the plaintiff net the zone of
interests requirenment because the plaintiff had “assert[ed] his own economc
interests under the Conmerce C ause—a constitutional provision specifically
targeted to project those interests.” Houlton, 175 F.3d at 183. However, the
rational e behi nd t he dormant Commerce O ause is to protect agai nst | ocal econom ¢
protectionismat the expense of out-of-state interests, Carbone, 114 S. Ct. at
1682, not to protect any economc interests. In our opinion, the Houlton court
sinply viewed too broadly the zone of interests protected by the dormant Comerce
Cl ause.
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b. Burdens Interstate Commerce

We next consider whether plaintiffs nonethel ess have standi ng
to challenge the flow control ordinances on the basis of the claim
t hat they excessively burden interstate commerce. W concl ude that
plaintiffs do neet the zone of interests test in this regard and
t hus have standing to chall enge the ordinances as to their burden
on interstate conmerce.

The protected against injury is an excessive burden on
interstate commerce. An allegation that the plaintiff is involved
ininterstate commerce and that the plaintiff’s interstate comrerce
i s burdened by the ordinance in question is sufficient to satisfy
the zone of interests test wth respect to ordinances that
assertedly inpose an excessive burden on interstate comerce.

Even though plaintiffs do not ship any garbage collected in
the Region out of state, they are engaged in interstate comerce,
and their interstate commerce is allegedly burdened by the
ordi nances. A representative of BFI testified at trial that BFI
had sone contracts that are negotiated on a national or an
interstate basis and that such contracts were conmon. The BFI
representative testified that an effect on the M ssissippi portion
of such a contract would ripple to the portion of the contract in

other states.! Plaintiffs argue that, because the flow control

7 It is not clainmed that anything in the contracts requires that any
waste collected within the Regi on be di sposed of outside of the Region. Nor do
t he ordi nances nmake any requirenment that any waste col |l ected outside the Region
(though under a contract also covering waste collected within the Regi on) be
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ordinances will raise their costs to service these national and
regional contracts which include custoner |ocations within the
Region, they will be relatively | ess conpetitive within the Region
and that this inpact on these contracts will extend to the portion
of the contracts covering custoner |ocations outside of
M ssi ssi ppi . The ordinances thus allegedly burden plaintiffs
interstate commerce. Plaintiffs therefore are arguably within the
appropriate zone of interests and, therefore, have standing to
chal | enge whether the ordinances excessively burden interstate
comerce. 18

D. Pi ke Bal anci ng Test

We now turn to the Pike balancing test to determ ne whether
the flow control ordi nances excessively burden interstate
conmerce. ! For this analysis, because plaintiffs do not have

standing to challenge the ordinances as facially discrimnatory

di sposed of within the Region.

8 A Waste Managenent representative gave testinony simlar to that given
by the BFI representative. He testified that the parent conpany, Wste
Managenent, Inc., operated in 48 states and that because of the interrelated
nature of the business, savings achieved on a transaction in one state would
eventually be shared in another stated. Although the representative did not
testify that increased costs in one area would be simlarly shared, we assune
arguendo that they would be.

In any event, when one of multiple co-parties raising the sane clains and
i ssues properly has standing, we do not need to verify the independent standing
of the other co-plaintiffs. See dinton v. City of New York, 118 S.Ct. 2091,
2100 n. 19 (1998); Bowsher v. Synar, 106 S. . 3181, 3185 (1986). Therefore,
because we find that BFI has standing to chall enge whether the flow control
ordi nances excessively burden interstate comnmerce, we need not further analyze
Wast e Managenent’s independent standi ng.

19 Because the nmgistrate judge alternatively held that the ordinances

woul d not pass even the | ess rigorous Pike test, we need not remand t he case for
the court below to consider the Pike test in the first instance.
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against out-of-state interests, we ignore the fact that the
ordi nances woul d not permt themto ship waste generated wthin the
Regi on out of state.

An “evenhanded” ordi nance, i.e., one that does not facially
di scrim nate against out-of-state interests and only incidentally
affects interstate comerce, wll be upheld unless the burden it
i nposes oninterstate commerce is “clearly excessiveinrelationto
the putative | ocal benefits” of the ordinance. Pike, 90 S.Ct. at
847. To nmake this assessnment, we consider the nature of the | oca
i nterest and whet her alternative neans could achi eve that interest
wth | ess inpact on interstate conmerce:

“If a legitimate local purpose is found, then the

guestion becones one of degree. And the extent of the

burden that will be tolerated will of course depend on

the nature of the local interest involved, and on whet her

it could be pronoted as well with a |esser inpact on

interstate activities.” Id.

We first ook for a legitimte public purpose that defendants
intended to advance by inplenenting flow control. Def endant s
i ndeed have a legitimate |ocal purpose: to ensure the economc
viability of their landfill. See U & | Sanitation v. Cty of
Col unbus, 205 F. 3d 1063, 1070 (8th G r. 2000) (recogni zi ng econom c
viability as a legitimte | ocal purpose in the context of a waste
fl ow control ordinance).

Next, we identify the burden inposed on interstate commerce.
To succeed in a challenge to a regul ati on under the Pi ke bal anci ng

test, the challenging party nust show that the regulation has “a
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di sparate inpact on interstate commerce.” Aut omat ed Sal vage
Transp., Inc. v. Weelabrator Envtl. Sys., Inc., 155 F.3d 59, 75
(2d Cr. 1998). The “incidental burdens to which Pike refers are

the burdens on interstate comerce that exceed the burdens on

intrastate commerce.” ld. (internal quotation and citation
omtted). “Wuere a regul ation does not have this disparate inpact
on interstate commerce, then we nust conclude that . . . [it] has

not inposed any incidental burdens on interstate comerce” and,
therefore, that it passes the Pike test. 1d. (internal quotation
and citation omtted).

The flow control ordinances here do not have a disparate
i npact on interstate commerce; consequently, plaintiffs fail in
their attenpt to show that the ordi nances do not pass the Pike

test. The only evidence of an interstate burden is the effect on

plaintiffs’ interstate contracts: the flow control ordinances,
because they will raise plaintiffs’ costs within the Regi on and
will make plaintiffs relatively | ess conpetitive, inpose a burden

on plaintiffs’ interstate commerce by affecting the portion of
plaintiffs’ interstate contracts that involve areas beyond
M ssi ssippi. The burdens inposed by the ordi nances on interstate
commerce, however, are no greater than those inposed on intrastate
conmer ce. Plaintiffs’ contracts that are wholly wthin
M ssi ssi ppi, and even wholly within the Regionitself, wll also be

affected as plaintiffs’ costs increase within the Region and

20



plaintiffs, thereby, becone relatively |l ess conpetitive. In fact,
the burden inposed on wholly intrastate contracts, particularly
those that are contained wholly within the Region, will |ikely be
greater than that inposed by the flow control ordinances on
plaintiffs’ interstate contracts. The interstate contracts—which
are presumably | arger than plaintiffs’ contracts that are contai ned
entirely within Mssissippi or the Region—wi |l |ikely be nore able

to spread the increased costs over a w der base of business than

will plaintiffs’ smaller contracts. W fail to see how the
ordinances wll in this respect inpose a greater burden on
interstate commerce than they will on intrastate commerce.

Moreover, so far as they affect BFI and WAste Managenent, the
ordi nances do not inhibit the flow of goods (or waste) interstate.
Int’l Truck & Engine Corp. v. Bray, 372 F.3d 717, 727 (5th Gr.
2004) (“A statute inposes a burden when it inhibits the flow of
goods interstate.”). Furthernore, while the ordi nances may have
the effect of shifting sonme business away fromplaintiffs, as the
ordi nances increase their costs and nake them relatively |ess
conpetitive, this result does not nean that the ordi nances burden
interstate commerce: “[T]he dormant Comrerce C ause ‘protects the

interstate market, not particular interstate firns. I d. (quoting
Exxon Corp. v. Governor of M., 98 S . C. 2207, 2215 (1978))
(stating that the fact that a regulation mght cause truck

purchasers to turn to other conpeting truck manufacturers did not
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burden interstate commerce). If plaintiffs |lose sone of their
interstate contracts because of their higher costs within the
Regi on, the ordi nances woul d not prohi bit anot her garbage col |l ector
from entering into a simlar interstate contract, whether that
gar bage coll ector was from M ssi ssi ppi or sone other state.

Because plaintiffs have not shown that the ordinances
disparately inpact interstate commerce relative to intrastate
comerce, their Pike challenge that the ordinances excessively
burden interstate commerce fails.

Concl usi on

Accordingly, (a) we DISM SS for want of standing plaintiffs’
claimw th respect to whether the ordi nances facially discrimnate
agai nst interstate commerce or out-of-state interests, and (b) with
respect to whether the ordinances otherw se excessively burden
interstate comrerce, we REVERSE and RENDER judgnent for

def endant s. 2°

20 |In his opinion the magistrate judge did not reach any conclusion
regardi ng Mssissippl CobE § 17-17-319(2), the | aw pursuant to which the Authority
directed its Menbers to enact flow control ordinances, the judgnment does not
speak to § 17-17-319(2) and the parties do not argue that this court need address
its constitutionality. Moreover, as we hold that as to the particular flow
control ordinances here the suit nust be dismssed for want of standing with
respect to whether the ordi nances are facially discrimnatory against interstate
comerce contrary to the dormant Commerce Cl ause and t hat t hose ordi nances do not
violate the dormant Comerce Cause with respect to whether they otherw se
excessively burden interstate commerce conpared to their putative |l ocal benefits,
we need not further address the constitutionality of & 17-17-319.
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